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cancel the notice of lis pendens. If time for appeal remains,
the merits of the underlying action affecting the title to real
property are not relevant to whether good cause to cancel
a notice of lis pendens exists. Nor does the existence of a
prospective purchaser of the subject property amount to good
cause. Accordingly, we reverse the district court’s order can-
celing Kelliher’s notice of lis pendens.
REVERSED.
CASSEL, J., not participating.

Davip BrRoCK, APPELLANT, V. TIM DUNNING, SHERIFF,
INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY,
AND DoucLas COUNTY, A POLITICAL
SUBDIVISION, APPELLEES.

854 N.W.2d 275

Filed August 29, 2014.  No. S-13-647.

1. Summary Judgment: Appeal and Error. An appellate court will affirm a lower
court’s grant of summary judgment if the pleadings and admitted evidence show
that there is no genuine issue as to any material facts or as to the ultimate infer-
ences that may be drawn from the facts and that the moving party is entitled to
judgment as a matter of law.

2. : . In reviewing a summary judgment, an appellate court views the
evidence in the light most favorable to the party against whom the judgment was
granted and gives that party the benefit of all reasonable inferences deducible
from the evidence.

3. Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficient evidence to demonstrate that the moving party is entitled to judgment
as a matter of law.

4. Summary Judgment: Evidence: Proof. After the movant for summary judg-
ment makes a prima facie case by producing enough evidence to demonstrate
that the movant is entitled to judgment if the evidence was uncontroverted at
trial, the burden to produce evidence showing the existence of a material issue
of fact that prevents judgment as a matter of law shifts to the party opposing
the motion.

5. Summary Judgment. In the summary judgment context, a fact is material only
if it would affect the outcome of the case.

6. ____ . Summary judgment proceedings do not resolve factual issues, but instead
determine whether there is a material issue of fact in dispute.




910

13.

14.

16.
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__ . If a genuine issue of fact exists, summary judgment may not properly
be entered.

Political Subdivisions Tort Claims Act. The Political Subdivisions Tort Claims
Act is the exclusive means by which a tort claim may be maintained against a
political subdivision or its employees.

Constitutional Law: Actions. In any 42 U.S.C. § 1983 (2012) action, the initial
inquiry must focus on whether the two essential elements to a § 1983 action
are present: (1) whether the conduct complained of was committed by a person
acting under color of state law and (2) whether this conduct deprived a person
of rights, privileges, or immunities secured by the Constitution or laws of the
United States.

Constitutional Law: Property. The 14th Amendment’s protection of property
extends to benefits for which, under state law or practice, a person has a claim
or entitlement.

Constitutional Law: Public Officers and Employees. The content, form, and
context of a given statement must be considered in determining whether an
employee’s speech addresses a matter of public concern.

___. To fall within the realm of public concern, an employee’s speech
must relate to a matter of political, social, or other concern to the community.
____. The public concern test functions to prevent every employee’s griev-
ance from becoming a constitutional case and to protect a public employee’s right
as a citizen to speak on issues of concern to the community.

. When employee expression cannot be fairly considered as relating
to any matter of political, social, or other concern to the community, government
officials should enjoy wide latitude in managing their offices, without intrusive
over51ght by the judiciary in the name of the First Amendment.

. Factors relevant in determining whether an employee’s speech
undermines the effective functioning of the public employer’s enterprise are
whether the speech creates disharmony in the workplace, impedes the speaker’s
ability to perform his or her duties, or impairs working relationships with
other employees.

Constitutional Law: Due Process. The Due Process Clause of the 14th
Amendment contains a substantive component that provides some protection to
a person’s right of privacy.

Appeal from the District Court for Douglas County: W.

Mark AsHFORD, Judge. Affirmed.

Bruce G. Mason, of Mason Law Office, for appellant.

Donald W. Kleine, Douglas County Attorney, and Bernard J.

Monbouquette for appellees.

HEeavican, C.J., WRIGHT, CONNOLLY, STEPHAN, McCORMACK,

MiLLER-LERMAN, and CASSEL, JJ.
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MILLER-LERMAN, J.

NATURE OF CASE

David Brock, the appellant, was employed as a deputy sher-
iff with the Douglas County sheriff’s office (Sheriff’s Office).
In March 2007, Brock was injured while on duty, and he
filed a workers’ compensation claim. While receiving workers’
compensation benefits, Brock periodically was placed under
surveillance. Eventually, the Sheriff’s Office determined that
Brock had been untruthful regarding the extent of his injuries
with medical personnel, workers’ compensation personnel, and
personnel within the Sheriff’s Office. Accordingly, Brock’s
employment was terminated on June 10, 2009. By a letter
dated August 23, 2010, the Douglas County Sheriff’s Merit
Commission (Merit Commission) stated that it affirmed the
termination. The district court for Douglas County affirmed the
Merit Commission’s decision on December 30. This previous
action is not the case before us.

On December 23, 2010, Brock filed his petition in the dis-
trict court for Douglas County against Tim Dunning, individ-
ually and in his official capacity as Douglas County Sheriff,
and Douglas County, the appellees, alleging two causes of
action. This case gives rise to the instant appeal. The first
cause of action was a claim of wrongful discharge in retal-
iation for having filed and pursued a workers’ compensation
claim. The second cause of action was brought under 42 U.S.C.
§ 1983 (2012), and alleged three theories. The appellees filed
their answer on January 27, 2011, generally denying Brock’s
allegations. On August 31, 2012, the appellees filed a motion
for summary judgment. After a hearing, the district court filed
an order on July 5, 2013, in which it determined there were
no issues of material fact and granted the appellees’ motion
for summary judgment. Brock appeals. We find no merit to
Brock’s assignments of error on appeal, and we therefore
affirm the district court’s order.

STATEMENT OF FACTS
Brock began his employment as a deputy sheriff with the
Sheriff’s Office in 1995. From 2001 to 2004, Brock was
assigned to the K-9 unit involved in drug interdiction along
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Interstate 80. The Sheriff’s Office received significant income
from the property seizures by the K-9 unit’s drug interdic-
tion along the interstate. Brock believed that he had observed
racial profiling of drivers by Edward Van Buren, the sergeant
in charge of the K-9 unit. On two occasions between October
2001 and April 2004, Brock and three other deputies reported
their concerns of racial profiling to Chief Deputy Marty Bilek
and other command officers of the Sheriff’s Office. In April
2004, Brock was reassigned to road patrol for disciplinary rea-
sons; two of the other reporting deputies were asked to leave
the K-9 unit due to “burn out.”

On March 18, 2007, Brock sustained injuries to his neck
and shoulder when struggling with a suspect while on duty.
Brock filed a claim for workers’ compensation benefits. Brock
asserts that the Sheriff’s Office consistently delayed or refused
his needed medical care. Once authorized, MRI’s revealed
disk herniation and a rotator cuff tear. Brock eventually under-
went five surgeries and attended physical therapy due to
his injuries.

As early as May 2007, Janice Johnson, who was employed
by Douglas County and was responsible for administering the
workers’ compensation claims of Douglas County employ-
ees, hired private investigators to periodically place Brock
under surveillance and to report on Brock’s physical abilities.
Between May 2007 and June 2008, Brock was under surveil-
lance on approximately 10 different days for approximately
73 hours.

By February 13, 2009, Brock was released by his doctor
to return to light duty for 4 hours per day at the Sheriff’s
Office. From February 13 through 16, Brock was again placed
under surveillance. Including the most recent surveillance,
Brock was under surveillance for a total of approximately 100
hours from May 2007 through February 2009. On February
13, an investigator videotaped Brock while he was operat-
ing his pickup truck with a snowplow attached to it for 5
hours. During that time, Brock was clearing snow from busi-
ness parking lots for his father’s lawn maintenance and snow
removal business.
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On March 17, 2009, Brock met with Dr. Kirk S. Hutton,
one of his treating physicians. Prior to that appointment, Dr.
Hutton had viewed the surveillance film from February 13.
Dr. Hutton characterized the film as showing Brock’s rotat-
ing the steering wheel and twisting his neck to see behind
him. During the examination on March 17, Dr. Hutton asked
Brock about the range of activities that Brock could perform
and specifically asked Brock whether he could operate a snow-
plow. Brock responded that there was “no way” he could drive
a truck or operate a snowplow. Dr. Hutton’s notes from the
March 17 examination state:

I should also mention that I reviewed a surveillance
video taken of [Brock] in February operating a snow plow
and a pick-up truck. He was driving using his left hand
extensively rotating the wheel, turning around watching
behind him, twisting his neck with no apparent problems
using his left arm. I did question him about activities that
he has been able to do. We got on the topic of scooping
snow and running a snow plow. When I asked him if he
could do this he said there was no way that he could even
drive a truck or work a snow plow.

On March 26, 2009, Brock completed a functional capac-
ity evaluation (FCE). The physical therapist who conducted
the FCE sent a letter to Johnson regarding the results. The
physical therapist indicated that Brock had “self-limited sev-
eral of the lifting tasks.” The physical therapist defined self-
limiting behavior as “stopp[ing] the activity prior to objective
signs consistent with maximal effort being demonstrated.” The
physical therapist stated that he could not complete an accu-
rate assessment of Brock’s physical abilities due to this self-
limiting behavior.

After these reports, in April 2009, an internal investigation
regarding Brock’s activities commenced. A lieutenant from the
Sheriff’s Office conducted the internal investigation, which
included an interview with Brock. During the interview, Brock
at first denied any involvement with his father’s business, but
once he was shown documentation of his involvement and
work for the business, he admitted that he owned stock and
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participated in the business. Brock thereafter admitted to the
lieutenant that he had operated the pickup truck with the snow-
plow attached to it on February 13.

After the internal investigation, on May 29, 2009, Brock was
provided notice of a predisciplinary hearing. The notice for the
predisciplinary hearing contained three instances where the
Sheriff’s Office believed that Brock had been untruthful and
referenced various General Orders of the Sheriff’s Office that
the Sheriff’s Office believed Brock had violated. The predisci-
plinary hearing was held on June 8, and Brock appeared with
his union representative.

Following the hearing, Brock’s employment was terminated
on June 10, 2009. He was provided written notice of the ter-
mination, which indicated that the termination was due to his
being “untruthful and deceptive when interacting with doc-
tors, Workers Comp [sic] personnel and a Sheriff’s Internal
Affairs investigator.”

After Brock’s employment was terminated, he exercised
his statutory right to appeal the termination to the Merit
Commission. A hearing was held before the Merit Commission,
and by a letter dated August 23, 2010, the Merit Commission
stated that it had unanimously voted, 5 to 0, to affirm Brock’s
termination of employment.

Brock then appealed the decision of the Merit Commission
to the district court for Douglas County in case No.
CI 10-9391145. The district court filed an order on December
30, 2010, affirming the decision of the Merit Commission. The
district court determined, inter alia, that the record of the Merit
Commission’s proceeding included sufficient evidence to sup-
port the termination and that there was no evidence to support
Brock’s allegation that his due process rights were violated.
Brock did not appeal the December 30 order of the district
court in the prior action.

On December 23, 2010, Brock filed his petition in this
case, in which he alleged two causes of action. Dunning was
sued as a defendant in his official and individual capaci-
ties. Douglas County was also sued as a defendant. These
defendants are the appellees. With respect to his first cause of
action, Brock alleged that the appellees wrongfully terminated
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his employment in retaliation for having filed and pursued
a workers’ compensation claim. Brock’s second cause of
action, based on § 1983, alleged three theories of liability.
First, Brock alleged that the appellees had a policy or cus-
tom of obstructing, delaying, and denying receipt of workers’
compensation benefits in violation of his protected property
interests. Second, Brock alleged that the appellees retaliated
against him by terminating his employment for exercising
his right of free speech under the First Amendment when
he reported racial profiling. Third, Brock alleged that the
appellees violated his right to privacy when he was placed
under surveillance.

On January 27, 2011, the appellees filed their answer gen-
erally denying Brock’s allegations. The appellees raised as
a defense that Brock “has failed to state a claim against the
[appellees] upon which relief can be granted for his First and
Second Causes of Action.” No affirmative defense of immunity
was pled.

On August 31, 2012, the appellees filed a motion for sum-
mary judgment. A hearing was held on the motion on January
22, 2013. At the hearing, the appellees offered and the court
received 15 exhibits, including documents and the transcript
of the proceedings before the Merit Commission, the district
court’s order affirming the decision of the Merit Commission
in the previous case, the depositions of Brock and Johnson,
the affidavits of Dunning and Johnson, medical reports, inves-
tigation reports, internal communications, the notice and tran-
script of the predisciplinary hearing, and the notification of
Brock’s termination of employment. Brock offered and the
court received three exhibits, including the depositions of
Brock, Dunning, and a former deputy, Matthew L. Murphy, the
latter of whom testified about having reported witnessing racial
profiling by Van Buren, the sergeant in charge of the K-9 unit,
to Bilek.

On July 5, 2013, the district court filed its order granting
the appellees’ motion for summary judgment and dismiss-
ing Brock’s petition. With respect to the first cause of action
regarding retaliatory discharge due to Brock’s having filed a
claim for workers’ compensation, the district court determined,
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inter alia, that Brock’s wrongful termination action, a tort,
was barred for failure to make a claim. The court noted that
both the appellees, Dunning and Douglas County, are political
subdivisions of the State of Nebraska, or an elected official
of the same, and that they are therefore subject to the provi-
sions of Nebraska’s Political Subdivisions Tort Claims Act.
Because Brock’s termination of employment occurred on June
10, 2009, the court stated that Brock was required to file a
notice of claim of an action arising in a tort by June 10, 2010.
The court determined that Brock had failed to plead and prove
that he had complied with the 1-year notice of claim require-
ment under Neb. Rev. Stat. § 13-919(1) (Reissue 2012) of the
Political Subdivisions Tort Claims Act. Therefore, the district
court granted summary judgment in favor of the appellees on
the first cause of action.

With respect to Brock’s second cause of action, the dis-
trict court stated that it “is based in . . . § 1983, and has
three separate and distinct theories of liability.” Brock’s first
theory was that the appellees “had an official custom, prac-
tice and officially adopted policy to delay, hinder, obstruct,
and deny [Brock] his federally protected property entitle-
ment in obstructing, delaying, denying and finally terminating
[Brock’s employment] for exercising his right to receive the
Nebraska statutory program of workers’ compensation ben-
efits.” The district court stated that a plaintiff must prove the
following in order for there to be liability under § 1983: “I.
a constitutional violation, or a federal law violation, 2. which
was committed by a person acting under the color of state
law, and 3. with proximate causation between the actor and
the constitutional/legal deprivation.” The district court deter-
mined that there was “no official policy, and no continuing
widespread, persistent custom or practice by the [appellees]
to terminate the employment of injured employees includ-
ing [Brock] who claim and/or receive workers’ compensation
benefits,” and that therefore, Brock failed to prove a constitu-
tional or law violation.

Brock’s second theory under § 1983 alleged that the appel-
lees retaliated against him for exercising his First Amendment
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right to freedom of speech when he reported racial profil-
ing by the K-9 unit staff. The court determined that Brock’s
speech was not protected because he had spoken in his official
capacity as an employee about official practices, not as a pri-
vate citizen. Additionally, the court determined that Brock’s
2009 termination of employment was not in retaliation for
speech made in 2004 or 2005 because the alleged retaliatory
action was too remote in time as a matter of law.

Brock’s third theory under § 1983 alleged that the appel-
lees violated his right to privacy based on the surveillance by
investigators authorized by Johnson. The court analyzed this
issue under the 4th Amendment, not the 14th Amendment, and
determined that the use of private investigators was routine
“in the industry” and that Brock had no expectation of privacy
in the business parking lots where he was recorded plow-
ing snow.

Based on the foregoing reasons, the district court deter-
mined that there were no genuine issues as to any material
facts presented by the parties and that the appellees were
entitled to judgment as a matter of law. The court granted
the appellees’ motion for summary judgment and dismissed
Brock’s petition.

Brock appeals.

ASSIGNMENTS OF ERROR
Brock claims that the district court erred when it granted
summary judgment in favor of the appellees and dismissed
Brock’s petition. Brock’s numerous contentions regarding each
cause of action and each theory under § 1983 are addressed
individually in our analysis below.

STANDARDS OF REVIEW

[1] An appellate court will affirm a lower court’s grant of
summary judgment if the pleadings and admitted evidence
show that there is no genuine issue as to any material facts or
as to the ultimate inferences that may be drawn from the facts
and that the moving party is entitled to judgment as a matter
of law. Coffey v. Planet Group, 287 Neb. 834, 845 N.W.2d
255 (2014).
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[2] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted and gives that party
the benefit of all reasonable inferences deducible from the
evidence. Id.

ANALYSIS

In this case, Brock appeals from the district court’s order
granting summary judgment in favor of the appellees. Thus,
as a preliminary matter, we set forth the legal principles appli-
cable to a motion for summary judgment.

[3-7] The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists
and must produce sufficient evidence to demonstrate that the
moving party is entitled to judgment as a matter of law. Latzel
v. Bartek, ante p. 1, 846 N.W.2d 153 (2014). After the movant
for summary judgment makes a prima facie case by producing
enough evidence to demonstrate that the movant is entitled
to judgment if the evidence was uncontroverted at trial, the
burden to produce evidence showing the existence of a mate-
rial issue of fact that prevents judgment as a matter of law
shifts to the party opposing the motion. /d. In the summary
judgment context, a fact is material only if it would affect
the outcome of the case. Id. Summary judgment proceedings
do not resolve factual issues, but instead determine whether
there is a material issue of fact in dispute. Id. If a genuine
issue of fact exists, summary judgment may not properly be
entered. /d.

First Cause of Action: Tort of Wrongful
Discharge in Retaliation for Filing a
Workers’ Compensation Claim.

At the core of his first cause of action, Brock alleged that
he was wrongfully discharged by the appellees in retaliation
for filing a workers’ compensation claim. The district court
determined that Brock had failed to plead and the evidence
did not suggest that he had filed written notice of his claim
within 1 year of the alleged tortious act, as required by
§ 13-919(1) of the Political Subdivisions Tort Claims Act, and
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entered summary judgment in favor of the appellees on this
cause of action for this reason. Brock claims that the district
court erred when it so ruled. We find no merit to this assign-
ment of error.

In Jackson v. Morris Communications Corp., 265 Neb. 423,
657 N.W.2d 634 (2003), we determined that an employee may
bring a common-law tort action when an employer wrongfully
discharges the employee in retaliation for filing a workers’
compensation claim. See, also, Trosper v. Bag ’N Save, 273
Neb. 855, 734 N.W.2d 704 (2007); Riesen v. Irwin Indus. Tool
Co., 272 Neb. 41, 717 N.W.2d 907 (2006). Thus, Brock’s first
cause of action is a tort claim.

[8] Brock brought his cause of action for wrongful discharge
in retaliation for filing a workers’ compensation claim against
Douglas County and Dunning, an elected official of Douglas
County, the appellees. Both of the appellees are subject to the
provisions of the Political Subdivisions Tort Claims Act. The
Political Subdivisions Tort Claims Act is the exclusive means
by which a tort claim may be maintained against a political
subdivision or its employees. Keller v. Tavarone, 265 Neb.
236, 655 N.W.2d 899 (2003). Section 13-919(1) of the Political
Subdivisions Tort Claims Act provides in relevant part that
“[e]very claim against a political subdivision permitted under
the Political Subdivisions Tort Claims Act shall be forever
barred unless within one year after such claim accrued the
claim is made in writing to the governing body.”

Brock was terminated from his employment on June 10,
2009. Brock’s claim of retaliatory discharge accrued on this
date. Thus, under § 13-919(1), Brock was required to make
his claim in writing within 1 year after June 10, 2009, other-
wise his claim was barred. As demonstrated by the appellees,
Brock did not allege in his petition or otherwise assert that
he made the claim within the 1-year period. Brock did not
present evidence which would indicate that he made such a
claim. Because Brock failed to show that he provided written
notice of his tort action for wrongful discharge in retaliation
for filing a workers’ compensation claim within 1 year of his
termination of employment, the appellees were entitled to
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summary judgment on this issue. The district court did not err
when it determined that the claim is barred under § 13-919(1)
and entered summary judgment in favor of the appellees on
the first cause of action.

Second Cause of Action: § 1983.

[9] In the “Second Cause of Action” in his petition, Brock
alleged three theories, each of which he alleges were violations
of the provisions of § 1983. Thus, we set forth some basic prin-
ciples concerning § 1983 applicable to each theory.

Section 1983 provides in relevant part:

Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State . . . sub-
jects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit at equity, or other
proper proceeding for redress . . . .

Section 1983 provides “a civil remedy for ‘deprivations of
federally protected rights,” statutory or constitutional, ‘caused
by persons acting under color of state law.”” Amanda C. v.
Case, 275 Neb. 757,765, 749 N.W.2d 429, 437 (2008), quoting
Parratt v. Taylor, 451 U.S. 527, 101 S. Ct. 1908, 68 L. Ed. 2d
420 (1981), overruled on other grounds, Daniels v. Williams,
474 U.S. 327, 106 S. Ct. 662, 88 L. Ed. 2d 662 (1986).

We have previously stated that

“[iln any § 1983 action the initial inquiry must focus on
whether the two essential elements to a § 1983 action
are present: (1) whether the conduct complained of was
committed by a person acting under color of state law;
and (2) whether this conduct deprived a person of rights,
privileges, or immunities secured by the Constitution or
laws of the United States.”
Amanda C. v. Case, 275 Neb. at 765-66, 749 N.W.2d at 437,
quoting Parratt v. Taylor, supra. The second element requires
a plaintiff to prove not only a deprivation of a right, but
also that the defendant’s conduct was a cause in fact of the
alleged deprivation. Soto v. Flores, 103 F.3d 1056 (1st Cir.
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1997), cert. denied 522 U.S. 819, 118 S. Ct. 71, 139 L. Ed.
32 (1997).

In this case, it is not disputed that the appellees were acting
under color of state law, and Brock makes no argument that
Dunning should be individually liable. We treat the allega-
tions against Dunning individually as abandoned. Given the
foregoing, as to each of the theories, we focus on the second
element regarding whether the appellees’ conduct deprived
Brock of his rights, privileges, or immunities secured by law
and whether the appellees’ conduct was a cause in fact of the
alleged deprivation.

Second Cause of Action Under § 1983,
First Theory: Deprivation
of Property Rights.

In his first theory under § 1983, Brock alleged a depriva-
tion of property rights under the 14th Amendment. As to
this theory, Brock claims that the district court erred when it
determined that the evidence failed to show and there was no
inference that the appellees had an official policy, practice, or
custom of obstructing, delaying, and denying workers’ com-
pensation benefits and entered summary judgment in favor of
the appellees on this theory. We find no merit to this assign-
ment of error.

[10] We have stated that the 14th Amendment’s protection
of property extends to benefits for which, under state law
or practice, a person has a claim or entitlement. Braesch v.
DePasquale, 200 Neb. 726, 265 N.W.2d 842 (1978). The U.S.
Supreme Court has stated that

[plroperty interests, of course, are not created by the
Constitution. Rather, they are created and their dimen-
sions are defined by existing rules or understandings that
stem from an independent source such as state law —rules
or understandings that secure certain benefits and that
support claims of entitlement to those benefits.

Board of Regents v. Roth, 408 U.S. 564, 577, 92 S. Ct. 2701,
33 L. Ed. 2d 548 (1972).

Pursuant to the Nebraska Workers’ Compensation Act,

Brock was entitled to workers’ compensation benefits and,
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therefore, he had a property interest in his workers’ compen-
sation benefits. Given this entitlement, the 14th Amendment
is implicated.

Referring to the U.S. Supreme Court’s interpretation of
§ 1983, we have observed that a municipality is not liable for
the acts of its employees when those acts do not represent the
official policy or custom of the municipality. See Manning v.
Dakota Cty. Sch. Dist., 279 Neb. 740, 782 N.W.2d 1 (2010).
See, also, Pembaur v. Cincinnati, 475 U.S. 469, 106 S. Ct.
1292, 89 L. Ed. 2d 452 (1986); Monell v. New York City Dept.
of Social Services, 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d
611 (1978). In Manning, we stated:

A rigorous standard of culpability and causation must
be applied to ensure that the municipality is not held
liable solely for the actions of its employees. The U.S.
Supreme Court elaborated that Congress did not intend
municipalities to be held liable unless action pursuant to
“official municipal policy of some nature caused a consti-
tutional tort.” In other words, a municipality is liable only
when the execution of a government’s policy or custom,
whether made by its lawmakers or by those whose edicts
or acts may fairly be said to represent official policy,
inflicts injury.

Manning v. Dakota Cty. Sch. Dist., 279 Neb. at 748-49, 782
N.W.2d at 9, quoting Monell v. New York City Dept. of Social
Services, supra. Because Brock has alleged a deprivation pur-
suant to a “policy” or “custom,” we explain those terms.
Policy is made when a decisionmaker, possessing final
authority to establish municipal policy with respect to the
action, issues an official proclamation, policy, or edict.
Manning v. Dakota Cty. Sch. Dist., supra. “The fact that a
particular official —even a policymaking official —has discre-
tion in the exercise of particular functions does not, without
more, give rise to municipal liability based on an exercise of
that discretion.” Pembaur v. Cincinnati, 475 U.S. at 481-82.
Rather, “municipal liability under § 1983 attaches where—and
only where—a deliberate choice to follow a course of action
is made from among various alternatives by the official or
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officials responsible for establishing final policy with respect
to the subject matter in question.” Id., 475 U.S. at 483-84.

A custom is proved by demonstrating that a given course of
conduct, although not specifically endorsed or authorized by
state or local law, is so well settled and permanent as virtually
to constitute law. Manning v. Dakota Cty. Sch. Dist., supra.

In support of the appellees’ motion for summary judgment
on this theory, they presented evidence, including the deposi-
tion of Johnson, demonstrating how workers’ compensation
claims made by Douglas County employees are processed. The
evidence showed the processing of claims in a conventional
manner, and nothing in the evidence suggested a deliberate
policy or custom designed to deprive Brock or others of work-
ers’ compensation benefits.

Brock presented no evidence to indicate that there have
been instances of the obstruction, delay, or denial of other
Douglas County employees’ workers’ compensation benefits,
so as to constitute or infer a policy or custom. As to his own
claim, Brock points to the delay in having an MRI and seeing
an orthopedic specialist and the delay in receiving a second
opinion regarding his pain and injuries as evidence of a policy
or custom of the appellees. While the medical personnel may
have been slow to correctly diagnose Brock’s injuries, this
does not constitute a showing or inference that the appellees
had a policy or custom fostering delay so as to frustrate ben-
efits. Further, although the record shows that while Johnson, an
employee and agent of Douglas County, had some